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What you need to know 

to remain in compliance.



Five Reference Points

º The Omnibus Budget Reconciliation Act of 12/5/80

º The Code of Federal Regulations (Section 411.20 -411.50)

º Circulars from CMS 

(Centers for Medicare and Medicaid Services) 

outlining enforcement and review procedures with

multiple memoranda between 7/23/01 -4/3/09)

º Jurisprudence on Tort Cases

ºMedicare, Medicaid and SCHIP Extension Act of 2007



The Medicare Secondary Payer Act

Omnibus Budget Reconciliation Act of 1980

ºPurpose: Reduce federal spending of Medicare benefits

ºMedicare is a ñsecondary payerò whenever a primary payer 
exists

ºñMedicareôs interest must be taken into consideration 

in all settlementsò

Determination of ñconsiderationò is ambiguous



The Medicare Secondary Payer Act

Code of Federal Regulations (42 CFR 411.20 through 

411.50)

Purpose: Enforce the parameters of the law

άΧǇǊŜŎƭǳŘŜǎ aŜŘƛŎŀǊŜ ǇŀȅƳŜƴǘ ŦƻǊ ǎŜǊǾƛŎŜǎ ǘƻ 
the extent that payment has been made or can 
reasonably be expected to be made under any 
ƻŦ ǘƘŜ ŦƻƭƭƻǿƛƴƎΥέ

Workers' compensation

Liability insurance

No- fault insurance



MSP Enforcement

Enforcement Agency

The Centers for Medicare and Medicaid Services (CMS)

Enforcement Actions - Circulars

Procedures and programs for adherence created via 
administrative fiat.

Memo dated 7/23/2001

First notification to insurance industry to protect 
Medicare as Secondary Payer

Last memo dated 4/3/09

Methodology of pricing prescription medications



The Medicare Entitlement Test

Injured party is Medicare entitled at the time of settlement

Age (65 or older)

SSDI Dependent for 24 months

Catastrophic injury/mortal condition

Potential Medicare entitlement of injured party within 
30 months of settlement date

Filed for SSDI 

Collecting SSDI for less than 24 months

62 ½ years of age



CMS Submission Policy for MSAs

Injured Party Medicare Eligibility Status:

Entitled to Medicare at time of settlement:

If settlement (indemnity, medical, claimant attorney fees combined) is 

$25,000 or more, the MSA should be submitted to CMS for pre - approval 

prior to settlement.

If the settlement is under $25,000, Medicare must still be protected, but 

the MSA does not have to be submitted to CMS for pre - settlement approval 

(CMS retains right of retrospective approval).

Not entitled to Medicare at time of settlement:

Potential eligibility within 30 months from date of settlement:

If total settlement is $250,000 or more, CMS desires pre - settlement

approval.

If settlement is under $250,000, pre - approval by CMS 

is not required.

NOTE: The submission policy for MSAs is not the Medicare Entitlement Test.



Remedies if Medicare is Not Protected

º Medicareôs right of secondary payer protection derives from statute (Title 42), 
not ñstare decisis.ò

º Medicare cannot overturn a settlement that has been approved by a court of 
competent jurisdiction.  However, they can initiate a separate cause of action 
forcing the parties to reopen the claim to respond to Medicareôs legal action if a 
ñright of recoveryò is enforceable.

º Medicare can suspend entitlement benefits to the claimant for the condition for 
which the case was settled and take credit to abide in the amount of the entire 
settlement. 

º Potential ñBad Faithò exposure if the claimant loses their right to a federal 
entitlement program because the primary payer did not obey the secondary 

payer law.



How is an MSA Funded and Administered?

Funding can be one of two ways:

Cash

Annuity ïThe preferred methodology

The MSA money is placed in an interest bearing account in a bank.

Administration of the MSA: Who gets the checkbook?

Self -Administration by the claimant

Third Party Administration ï
Requires an annuity to pay the administrator who charges on an annual basis



Key Issue: Injured Party Medicare Eligibility

Determination of eligibility status

Date of Birth

Secure an SSA -3288 release

SSDI application effectively makes a claimant Medicare 

eligible within 30 months of the date of settlement according 

to CMS.

Age alone is not sole criterion for Medicare eligibility  

Additional criteria include:

Catastrophic Injury

Mortal Condition

Collection of SSDI for 24 Consecutive Months



MSP Jurisprudence: Tort Claims

o USA vs. Baxter International
- 9/15/2003: 11th Circuit Appellate Decision

o J. Brown v. Tommy Thompson & U.S. Department of 
Health & Human Services

- 7/7/2004: 4th Circuit Court Appellate Decision

o J. Avery v. RJF International
- 1/8/2004: 1st Circuit Court Decision

o Estate of T. Urso v. Thompson Supermarket
- 3/10/2004: District Court of Connecticut Decision

309 F. Supp. 2d 253

Precedents Set in Adjudications

Admission of Liability Not Required

MSP Retroactive to 1981

Prompt Payment Not Required



MSP Jurisprudence: Tort Claims

o Thompson v. Goetzmann

337 F. 3d 489 (USCA 5th Cir. 2003)

Two hip replacements paid by Medicare

- Hip replacements found defective

Claimant filed product liability suit against the manufacturer of

the prosthesis

- Case settled with the manufacturer

- Settlement paid the claimant without insurance contribution



Thompson v. Goetzmann (continued)

o CMS seeks reimbursement of Medicare expenditures

Action filed through US Office of General Counsel against:

Claimant

Manufacturer

Claimantôs Attorney

o Plaintiff Allegations 

Manufacturerôs payment to settle claim amounted to a ñself-insuredò
plan under Title 42.

Therefore, the parties are subjected to the MSP.


